
Contain  a  clause  which  makes  the  agreement

conditional  on  the  purchaser  viewing  the  property  in

person

Enable  the  physical  moving  into  and  out  of  the

property  to  occur  outside  of  level  4

Agents,  buyers  and  sellers  don 't  have  a  clear  playbook

for  handling  the  unique  situation  arising  from  the  level  4

lockdown.  However,  it  is  clear  from  the  number  of

agreements  we  have  seen  and  online  viewing  statistics

that  the  local  property  market  is  anything  but  ' locked

down '  during  the  lockdown.

 

Of  course  that  is  not  to  say  that  it  is  completely  'business

as  usual ' .  Traditional  open  homes  and  viewings  cannot

be  held  and  virtual  viewings  are  used,  negotiations

between  the  parties  cannot  occur  in  person,  and  legal

advice  is  provided  remotely  (by  phone,  audio/video  l ink,

and  via  email) .

 

There  are  a  few  key  matters  that  need  to  be  considered

when  entering  into  an  agreement  during  the  lockdown,

the  agreement  should:
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Land  Information  New  Zealand  (LINZ) ,  most

banks  and  many  lawyers,  conveyancers  and

real  estate  agents  are  still  working  remotely  and

online.

The  New  Zealand  Law  Society  has  issued

guidance  to  lawyers  about  how  to  manage

property  transactions  during  the  lockdown.

We  recommend  that  you  and  the  other  party

defer  settlement  until  after  the  lockdown

period.  Real  estate  business  can  only  go  ahead

if  it  doesn ’t  require  people  to  break  the

lockdown  rules.

During  COVID-19  alert  level  4,  buyers  cannot

move  into  new  properties  and  sellers  cannot

move  out  of  their  properties.

Talk  to  us  and/or  your  agent  about  what  to  do

Settlements during
the lockdown

The  definition  of  ‘Working  day ’  typically  identifies  express  days  as  non-working  days,  e.g.  public

holidays  or  Christmas  close-out  dates.  It  does  not  deal  with  a  situation  l ike  this.  So  if  there  are  dates

scheduled  during  lockdown  our  advice  is  to  deal  with  them.  You  cannot  presume  they  will  extend

automatically.

Provide  that  notices  to  tenants  are  given

after  the  Level  4  period  has  ended  and

once  the  new  tenancy  termination

restrictions  have  been  l ifted  

Permit  any  reports  or  inspections  of  the

property  to  occur  outside  of  the

lockdown  period  and  consider  the  risk

that  there  is  potentially  a  backlog   

Consider  the  possibility  of  a  future

lockdown  when  setting  the  settlement

date  and  any  conditional  dates

(potentially  by  not  counting  days  at  level

4  as  'working  days ' ) ,  or  bring  the

agreement  to  an  end  if  an  extended

lockdown  period  were  to  occur.

 

These  protect  both  the  purchaser  and  the

vendor  from  uncertainty.  The  ability  to

inspect  the  property  before  the  sale

becomes  unconditional  also  protects  the

vendor  from  having  photos  which  present

the  property  in  a  manner  which  the

purchaser  considers  misleading.



In  New  Zealand,  the  industry-standard  Auckland  District  Law

Society  deed  of  lease  includes  a  ‘no  access  in  emergency ’  clause

(Clause  27.5  and  27.6  of  ADLS  Sixth  Edition) ,  introduced  in  2012  in

response  to  the  Christchurch  earthquakes.   

 

The  no-access  clause  provides  for  a  "fair  proportion" of  payment  of

rent  and  outgoings  to  stop  temporarily  if  a  property  is  unable  to  be

accessed  in  an  emergency,  and  there  are  rights  for  the  landlord  or

tenant  to  terminate  the  lease  if  the  no  access  continues  for  over

nine  months.  What  is  a  'fair  proportion '  is  not  defined  and  will

relate  to  the  specific  circumstances  of  each  case.  Some  tenants

are  seeking  reductions  of  100% and  in  a  number  of  cases  a  50%

reduction  has  been  agreed  for  the  lockdown  period.

 

The  government  has  announced  that  it  will  make  an

announcement  on  this  matter  and  we  will  provide  a  further  update

once  this  has  been  issued.

 

Commercial rent during
the lockdown

We  have  found  that  other  parties  and

lawyers  are  taking  a  pragmatic  view  of

the  situation  and  agreement  terms  can

be  amended  to  take  into  account  the

new  situation.

 

We  continue  to  provide  phone  and  email

advice  to  clients  and  agents  who  wish  to

discuss  any  particular  concerns.

P H O T O  B Y  M A R T I N  R .  S M I T H

ADVICE DURING THE LOCKDOWN
For Edmonds Judd it is as close to 'business as usual' as it can be. We remain happy to discuss
any proposed agreement or issues that arise during negotiation at any stage. We can assist
via phone, email, and audio/video link (e.g. Skype, Zoom, Facetime etc.)
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